Introduction
The consideration of existing use rights is a necessary element of planning control. Carter DCJ sitting in the Local Government Court, the predecessor of the Planning and Environment Court, expressed the need to consider private use rights in the following way:
[W]hilst town planning is essentially designed to achieve the overall good of the community, it cannot but have regard to individual rights such as those inherent in the ownership of land, to the extent that the exercise of such rights does not offend the community good. 1 The decision of the High Court in Mabo v State of Queensland [No. 2J 1 0Mabo [No. 2T) recognised the rights of indigenous people to land that arise from their original occupation of that land. Previously, these rights had not been recognised by the law. As a consequence, many statutory arrangements did not accommodate the existence of native title rights and interests. The relationship between native title rights and planning control legislation is significant. The emergence of native title as a new category of private use rights, previously not considered in planning schemes, may have significant implications for the adequacy of those schemes. In this paper, the relationship between the Local Government (Planning and Environment) Act 1990 (Qld) and the Native Title Act 1993 (Cth) will be considered.
Native title has its source in the customs and traditions of indigenous people and its contents are determined with reference to those traditions and customs 6 . Native title is inalienable other than to members of the community which has the native title and then only in accordance with the traditions and customs of that group although native title may be surrendered to the Crown, thus extinguishing it 7 . A community must maintain a 'connection' with the land otherwise native title will be extinguished. The nature of the connection required, whether the connection must be a physical 8 or spiritual one 9 , is uncertain.
There is some uncertainty as to the nature of native title, whether it represents a proprietary right or a personal right 10 . The distinction does not, however, prevent 12 QUTLJ Planning Control and Native Title the protection and enforcement of native title rights by appropriate declaratory and injunctive relief 1 . Actual possession of the land by a native title holder is sufficient to maintain an action in trespass against an intruder 12 . Conflict between the members of a community which holds native title is determined in accordance with the rights and customs of that community 13 . The rights and interests which constitute native title are not frozen in time and may evolve as the customs and traditions of a community evolve 14 .
As noted above, native title is extinguished where it is surrendered to the Crown. The majority in Mabo [No. 2] also considered that native title is extinguished when the last member of a group or clan dies 15 or where the group or clan ceases to observe traditional laws or customs 16 . Native title can also be extinguished by a legislative or executive action where there is a clear and plain intention to do so 17 . Clearly, the Crown may extinguish native title by express legislation 18 . A law which regulates the enjoyment of native title or creates a regime of control that is consistent with the continued enjoyment of native title will not extinguish native title 19 . An executive act consisting of the grant of an interest by the Crown which is inconsistent with the continued existence of native title is also capable of extinguishing native title 20 . It is apparent that pastoral leases, and possibly other forms of statutory leases, do not entirely extinguish native title 21 .
The Protection of Native Title Under the Racial Discrimination Act 1975 (Cth)
The Racial Discrimination Act 1975 (Cth), which commenced on 31 October 1975 and implements in Australia the International Convention for the Elimination of All Forms of Racial Discrimination, crucially altered the operation of the common law about native title and formed the basis of the High Court's decision in Western Australia v Commonwealth 22 . The critical aspect of the Racial Discrimination Act 1975 (Cth) is its capacity to render invalid certain dealings in land where native title
The right referred to is a human right 26 including a right referred to in Article 5 of the Convention 27 . Therefore, it is necessary, for s. 10 to operate, to not only demonstrate the existence of racial discrimination but also that the discrimination has the effect of nullifying or impairing the enjoyment on an equal footing of a human right 28 . It was noted that there is no universal consensus as to the content of human rights and fundamental freedoms 29 and these terms have an imprecise meanings 30 .
The operation of the Racial Discrimination Act 1975 (Cth) was further considered 23 Racial Discrimination Act 1975 (Cth) s. 10 provides: 10 (1) If, by reasons of, or of a provision of, a law of the Commonwealth or of a State or Territory, persons of a particular race, colour or national or ethnic origin do not enjoy a right that is enjoyed by person of another race, colour or national or ethnic origin, or enjoy a right to a more limited extent than persons of another race, colour or national or ethnic origin, then, notwithstanding anything in that law, persons of the first-mentioned race, colour or national or ethnic origin shall, by force of this section, enjoy that right to the same extent as persons of that other race, colour or national or ethnic origin.
(2) A reference in sub-section (1) to a right includes a reference to a right of a kind referred to in (1996) [T]his means that if traditional native title was not extinguished before the Racial Discrimination Act came into force, a State law which seeks to extinguish it now will fail. It will fail because s. 10(1) of the Racial Discrimination Act clothes the holders of traditional native title who are of the native ethnic group with the same immunity from legislative interference with their enjoyment of their human right to own and inherit property as it clothes other persons in the community. A State law which, by purporting to extinguish native title, would limit that immunity in the case of the native group cannot prevail over s. 10(1) of the Racial Discrimination Act which restores the immunity to the extent enjoyed by the general community.
In Western Australia v Commonwealth^, the High Court described the operation of s. 10(1) of the Racial Discrimination Act 1975 (Cth) as two-fold. First, it confers upon native title holders 'security of enjoyment' of their native title to the same extent as persons generally have in the enjoyment of their property 41 . Secondly, where property held by members of the community can only be expropriated for certain purposes or upon certain conditions, a State law which purports to authorise the expropriation of native title for purposes additional to those generally justifying expropriation or on less stringent conditions (such as lesser compensation) is inconsistent with s. 10(1) of the Racial Discrimination Act 1975 (Cth) and, by virtue of s. 109 of the Constitution, inoperative 42 . The majority in Western Australia v Commonwealth referred to the right to object and the right to be given notice, in the context of compulsory acquisition, as examples of the protections given generally to holders of forms of property other than native title 43 . Importantly, however, the majority also noted that the courts have not yet determined the effect of the Racial Discrimination Act 1975 (Cth) on the validity of State laws authorising the doing of executive acts which purportedly extinguished or impaired native title after that Act came into operation 44 .
It is apparent from the above that s. 10(1) of the Racial Discrimination Act 1975 (Cth) operates to confer upon native title holders the same 'security of enjoyment' of their native title as that enjoyed by the holders of other property. While before the commencement of the Racial Discrimination Act 1975 (Cth) native title could be extinguished by executive actions which were inconsistent with the continued enjoyment of native title, such as a grant of freehold, after the Act's commencement it could only be extinguished in the same way as other property rights are extinguished, such as compulsory acquisition. Consequently, in areas where native 12 QUTLJ Planning Control and Native Title title existed at the commencement of the Racial Discrimination Act 1975 (Cth), the grant of interests in that land which may be invalid where they could not be made over other private land (eg. once a lease has been given for land, the Crown may not grant a further lease of that land without specific, statutory authority such as that for a mining lease). Also, elements of planning control which confer rights upon the owners of land, such as the requirement for land owner consent to planning applications 45 , may not have been observed in the case of native title holders despite the fact that s. 10(1) of the Racial Discrimination Act 1975 (Cth) operates to confer the same rights upon native title holders and invalidity may result.
The Validity of Planning Schemes and Decisions
Many planning schemes and planning decisions were made in Queensland before the commencement of the Racial Discrimination Act 1975 (Cth) on 31 October 1975. Planning control was introduced into Queensland in 1934 46 by the City of Mackay and Other Town Planning Schemes Act 1934 (Qld). That Act authorised the preparation of planning schemes by local authorities and made provision for objections, for the enforcement of planning schemes by local authorities, and for resumption and compensation. In 1936, the provisions of the 1934 Act were incorporated into the Local Government Act 1936 (Qld) where they remained, although substantially amended in 1966, until they were replaced by the existing Local Government (Planning and Environment) Act 1990 (Qld). Initially, the provisions of the Local Government Act 1936 (Qld) applied to the City of Brisbane. In 1952, however, the City of Brisbane Act 1924 (Qld) was amended to include equivalent planning control provisions in that Act. On 21 December 1965, the City of Brisbane Town Planning Act 1964 (Qld) and the first planning scheme for Brisbane came into operation. It appears likely, therefore, that many planning schemes and decisions were validly made even where planning legislation did not confer upon native title holders the same rights as other land owners. The potential for such valid schemes and decisions to affect native title is considered below.
The validity of planning schemes and decisions and all other land dealings effected after 30 October 1975 in respect land where native title survives is determined by the Native Title Act 1993 (Cth). The Native Title Act 1993 (Cth) provides for both the validation of land dealings which were invalid, due to the existence of native title, before its enactment 47 and for the validity of land dealings affecting native title done after its enactment. In determining the validity of dealings, the Native Title Act 1993 (Cth) distinguishes between 'past acts' and 'future acts'. Both terms rely on the defined term 'act'. The term 'act' 48 is very broad and includes: (1996) • the making, amendment or repeal of legislation • the grant, issue, variation, extension, renewal, revocation or suspension of a licence, permit, authority or instrument; and • the creation, variation, extension, renewal or extinguishment of any legal or equitable right, whether under legislation, a contract, a trust or otherwise.
Past acts
Under s. 14 of the Native Title Act 1993 (Cth), all past acts which are 'attributable to' 49 the Commonwealth are deemed to be valid. The Native Title (Queensland) Act 1993 (Qld) makes similar provision for past acts attributable to the State of Queensland 50 . A past act is essentially any legislative act before 1 July 1993 or any other act before 1 January 1994 which was invalid by reason of the existence of native title 51 . However, the term past act includes certain non-legislative acts which occur after 30 December 1993 and are similarly invalid. These are:
• an act which takes place because of the exercise of a legal right created by a legislative act before 1 July 1993 or any other act before 1 January 1994 52 ; • an act which takes place in giving effect to 'an offer, commitment, arrangement or undertaking' made or given in writing before 1 July 1993 53 ; • the renewal, extension or re-grant of a interest 54 ;
• an action that is done in accordance with the authority conferred by another past act (eg, issuing a permit to take forest products where the past act is dedicating an area of land as timber reserve under the Forestry Act 1959 (Qld)) 55 .
The Native Title Act 1993 (Cth) prescribes the effect of the validation of a past act upon native title. All past acts are divided into categories A-D. Category A past acts relate to the grant of freehold estates and commercial, agricultural, pastoral or residential leases 56 . Category B past acts relate to the grant of leases that are not Category A past acts or mining leases 57 . Category C past acts relate to the grant of mining leases 58 . Category D past acts relate to the 
QUTLJ
Planning Control and Native Title residuary of past acts 59 . The validation of past acts either:
• extinguishes native tile (Category A) 60 ; • extinguishes native title to the extent of the inconsistency between the past act and native title (Category B) 61 ; or • suppresses native title, to the extent of any inconsistency between the past act and the relevant native title rights and interests, for the duration of the past act (Categories C and D) 62 .
The effect of validation under the Native Title (Queensland) Act 1993 (Qld) is identical 63 .
The definition of the term act is wide enough to include planning schemes and decisions. However, where native title has been extinguished, as is the case for Category A past acts, the question of the validity of planning schemes and decisions does not arise. Where native title has not been extinguished, the effect of planning schemes and decisions is relevant.
It is unlikely that the legislative process for promulgating a planning scheme will amount to a past act because the process does not involve any discrimination between native title holders and the owners of other interests in land that may trigger the operation of the Racial Discrimination Act 1975 (Cth). However, applications made in respect of a planning scheme, such as a scheme amendment (rezoning) application or a town planning consent application, are likely to be invalid where they relate to land where native title survives and, when made during the appropriate time frame, will qualify as past acts.
Unlike the process for making a planning scheme, a scheme amendment or town planning consent application cannot be made without the consent in writing of the owner 64 . The term owner does not, on its face, include a native title holder 65 . This represents discrimination between the holders of interests in land deriving from the Crown and the holders of interests in land which do not (ie. native title holders) and denies native title holders the same 'security of enjoyment' of their native title as that had by other land owners. Given that the purpose of the consent provision is to ensure that the owners of property are not deprived of the use of land without their consent, and to protect owners against speculative rezoning applications by third parties without the owner's knowledge, the right of an owner to give or refuse consent to an application is an essential part of the 'security of enjoyment' of that owner's property. Consequently, it is most likely that s. 10(1) of the (1996) Racial Discrimination Act 1975 (Cth) operates to require rezoning and scheme amendment applications which include land over which native title exists to be authorised in writing by the native title holders of the land. Given that most applications made after the commencement of the Racial Discrimination Act 1975 (Cth) were probably not so authorised, those applications were invalid 66 .
As a result, applications that were made over land where native title survived and which were not authorised in writing by the native title holders were invalid and, if made during the appropriate time frame, planning decisions made on such applications are past acts. Planning decisions that are past acts amount to Category D past acts. Importantly, the definition of the term past act encompasses the extention or renewal of planning decisions. The non-extinguishment principle applies to planning decisions which are past acts and therefore native title is suppressed to the extent of any inconsistency for the duration of the planning decision.
Future acts
The Native Title Act 1993 (Cth) regulates activities which affect native title after 31 December 1993. The central aspect of this regime is the definition of 'future act' 67 which essentially is:
• a legislative act which occurs after 30 June 1993 or any other act which occurs after 31 December 1993; • an act that is not a past act 68 ; and • an act which is, apart from the Native Title Act 1993 (Cth), invalid because of the existence of native title or which validly affects native title 69 .
Future acts are divided into 'permissible future acts' and 'impermissible future acts'. An impermissible future act is simply one which is not a permissible future act 70 . A permissible future act 71 is:
• in the case of a legislative act, an act which applies to native title in the same way as it applies to freehold land or an act which does not place native title holders An impermissible future act is invalid to the extent that it affects native title 78 . A permissible future act is valid 79 . The effect of a permissible future act is to suppress native title for the duration of that permissible future act 80 . Importantly, native title holders are entitled to the same procedural rights as, in the case of land, an owner of freehold or, in the case of waters, the owner of freehold adjacent to the waters 81 . An exception to this entitlement to procedural rights applies in respect of low impact future acts and acts to which the 'right to negotiate' applies. It is apparent 1996) that, although all native title in Australia presently exists and is merely recognised by appropriate decisions of courts or tribunals, the identity and location of native title holders may be very difficult to ascertain before a court or tribunal determines where native title exists and who are the native title holders. Therefore, before a court or tribunal decides these matters, the Native Title Act 1993 (Cth) offers a means to satisfy the duty to notify native title holders that it has imposed 82 . In these circumstances, a person's duty to notify is satisfied if the person:
• notifies any representative Aboriginal/Torres Strait Islander representative bodies 83 for the area in relation to which the duty to notify arises; • notifies any occupier of the land; • places notices on the land; and • notifies the public in the determined way 84 .
The test of validity for making a planning scheme in future is whether the legislative act of making or amending the scheme is a permissible future act. Firstly, scheme making and amending is an act under s. 226 of the Native Title Act 1993 (Cth) as it is the making of legislation 85 . Scheme making and amending after 31 December 1993 86 which affects native title, or invalidly purports to affect native title, will be a future act 87 . As a legislative act, the test for whether the scheme making or amending is a permissible future act is whether it applies to native title holders in the same way as if they owned freehold land 88 . This test is satisfied if the Local Government (Planning and Environment) Act 1990 (Qld) permits all land including freehold land to be subjected to a planning scheme 89 . Scheme making and amending after 1 January 1994 is a permissible future act and as such valid 90 .
The important consequence of the fact that scheme making and amending is a permissible future act is that s. 23(6) of the Native Title Act 1993 (Cth) operates to entitle native title holders to all the procedural rights of an owner of freehold.
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Planning Control and Native Title Therefore, for land where native title survives, the consent of a native title holder must be obtained before an application for scheme amendment under s. 4.3 of the Local Government (Planning and Environment) Act 1990 (Qld), or any other application under Part 4 of the Act, is duly made for the purposes of s. 4.1 of the Act. If such consent is not obtained, the application will not be duly made and therefore invalid.
Section 23(6) of the Native Title Act 1993 (Cth) also means that native title holders of land adjoining the land subject to an application are frequently entitled to the service of a copy of the application 91 . Where the identity of the native title holders is unknown, the process of s. 23(7) of the Native Title Act 1993 (Cth) may be undertaken to satisfy the duty to notify. Rather than risk the consequence of failing to notify under s. 4.3(4)(iii), an applicant may wish to comply with the provisions of s. 23(7) of the Native Title Act 1993 (Cth) to accommodate the possibility that native title may exist over that land. Where an applicant does not notify an adjoining native title holder in this way and native title is subsequently shown to exist, unless the power of a local authority to cure defects in notice under s. 4.4(2) of the Local Government (Planning and Environment) Act 1990 (Qld) has been exercised (which, in ignorance of the existence of native title, it may not have been), the application will have failed an essential procedural step depriving the local authority of jurisdiction to hear it 92 .
Is Planning Consent Required by Native Title Holders Exercising Their Native Title Rights?
There appear to be three provisions under which native title holders may not require planning approval or consent when exercising their native title rights and interests. These are s. 211 of the Native Title Act 1993 (Cth), which provides a limited exemption from the requirement to obtain a licence or approval before undertaking certain native title rights, s. 2.21 of the Local Government (Planning and Environment) Act 1990 (Qld), which provides for the effect of including 'Crown land' in a planning scheme, and the protection of existing lawful uses under s. 3.1 of the Local Government (Planning and Environment) Act 1990 (Qld).
Native Title Act 1993 (Cth) s. 211
Section 211 of the Native Title Act 1993 (Cth) operates where a native title right relates to a hunting, fishing, gathering, cultural or spiritual activity which is prohibited under the law of a State or the Commonwealth unless a person has a licence or The effect of the provision is to exempt native title holders from the requirement to hold a licence or permit in relation to satisfying personal, domestic or non-commercial communal needs under native title rights 95 . The potential impact of s. 211 of the Native Title Act 1993 (Cth) upon the requirement for town planning consent may have some significance. To the extent that an activity covered by s. 211 96 is a 'permissible use' under the Table of Zones', s. 211 will operate, in certain circumstances 97 , to exempt a native title holder from making an application under s. 4.12 of the Local Government (Planning and Environment) Act 1990 (Qld) for town planning consent. In many cases, the exercise of the native title rights protected by s. 211 of the Native Title Act 1993 (Cth) will be uses of a temporary and intermittent nature which do not require consent 98 .
Planning control and 'Crown land'
The regulation of native title by planning schemes must be qualified by the introduction of provisions similar to s. 2.21 of the Local Government (Planning and Environment) Act 1990 (Qld) into the City of Brisbane Town Planning Act 1964 (Qld) as s. 7 A and the Local Government Act 1936 (Qld) as s. 33(22A). These provisions were inserted by the Local Government Act and Another Act Amendment Act 1979 (Qld) which commenced on 21 December 1979.
The introduction of these provisions was prompted by the decision in Brisbane City Council v Group Projects Pty Ltd 99 . The case concerned the application of planning schemes to the Crown in the right of Queensland. There was land owned by Group Projects which it proposed to subdivide. The land was zoned Future Urban. On 30 October 1975, the Brisbane City Council and Group Projects made a rezoning agreement, by way of a deed, whereby the council agreed to seek the consent of the Governor in Council to rezoning the land Residential A in consideration of the company carrying out works and making certain payments and contributions to the council. The total cost to the company was $196 160. The company was obliged to carry out its obligations within three years of the approval of the rezoning by the Governor in Council, or prior to the date of endorsement of any plan of survey for subdivision by the council, whichever was sooner. The company arranged for security from AGC (Advances) Ltd by way of a bond for $196 160 which was executed on 18 December 1975. AGC took a mortgage over the land.
Government (Planning and Environment) Act 1990 (Qld) and, before the commencement of that Act, equivalent provisions normally present in planning schemes in the past. The effect of s. 3.1 of the Local Government (Planning and Environment) Act 1990 (Qld) is to render unlawful uses lawful because they were in existence at the time the use was, apart from protection, rendered unlawful 109 .
An initial issue arises concerning s. 33(1A) of the Local Government Act 1936 (Qld) as considered in Drouyn v Gretini Pty Ltd; Ex parte Gretini Pty Ltd 110 . In the version of this provision inserted in 1975, it applied equally to the Brisbane City Council and other local authorities 111 . The Full Court unanimously held that the provision operated, retrospectively, to validate any use that was lawful at the time when a scheme or scheme amendment would, apart from protection, have rendered the use unlawful and since that time the protection of this use as lawful had been lost. Effectively, if the protection of an existing lawful use had been lost (by abandonment or interruption), it was restored to the status of a lawful existing use in 1975. Changes to the legislation in 1977 removed this generous provision but, by that time, the new lawful existing users had acquired a right under s. 20 of the Acts Interpretation Act 1954 (Qld) which the 1977 legislation did not purport to displace 112 .
A frequently cited authority for the determination of the existence of a lawful existing use is Meacham & LeylandPty Ltd v Brisbane City Council 113 . In that case, Carter DCJ proposed the following three point test:
• determine if the use was in existence prior to the imposition of the restriction upon that use under the planning scheme; • ask if the use was then a lawful use; and • ascertain whether the use became an unlawful use once the restriction of the planning scheme was in place.
Where a native title right is a use within the permissible uses or prohibited uses column of the Tables of Zones, the use, in the absence of a permit in the case of a permissible use, will be unlawful apart from the protection given to a lawful existing use. Therefore, where a native title right is enjoyed, and undertaken, before a restriction in a planning scheme which makes it a permissible or prohibited
Local Government (Planning and Environment) Act 1990 (Qld) s. 3.1 relevantly provides:
( (1996) use, that native title right will be an existing lawful use after that restriction commences. The term 'use', is defined to include such things as excavation work 114 , but is certainly capable, as part of its natural and ordinary meaning, of extending to the use of land as part of the enjoyment of native title rights.
1) A lawful use made of premises, immediately prior to the day when a planning scheme or an amendment of a planning scheme commences to apply to the premises, is to continue to be a lawful use of the premises for so long as the premises are so being used notwithstanding-(a) any provision of the planning scheme or amendment of the planning scheme to the contrary (other than a provision to which subsection (IA) applies); and (b) that the use is a prohibited use.
The parcel of land which is protected must also be identified. In most cases, the real property boundaries of the land will define the extent of the protected parcel 115 . This is not a strict rule and exceptions have been made in the case of vacant land where there is a protected storage use 116 or a quarrying use 117 . The principle has no real application to determining the boundaries of native title rights, which may vary widely. It may well be the case that native title will exist over small windows of land of the appropriate category around which alienation has extinguished native title. 
This then may serve as a basis for the determination of boundaries but ultimately it is a factual issue. It should be noted that any ambiguity in the operation of existing lawful use provisions should be construed in favour of the landowner -in this case

QUTLJ
Planning Control and Native Title the concepts of continuous connection and discontinuation 124 . The final issue in relation to native title rights as existing lawful uses is the intensification of existing lawful uses 125 . This is particularly important, given the fact that the expression of native title rights can evolve with time and be undertaken in modern ways. An important example of intensification is Norman v Gosford Shire Council 126 where the existing lawful use was the removal of topsoil and fill by hand and loading it onto trucks which commenced in 1952. By 1972, the process involved many trucks and bulldozers on a much greater scale. The High Court decided the change in the process did not amount to a change in use. Rather, there was an intensification within the scope of the existing lawful use protection. Therefore, native title rights which are protected as existing lawful uses may be intensified, even to become a commercial operation, and not lose the protection of s. 3.1 of the Local Government (Planning and Environment) Act 1990 (Qld).
Does Planning Control Extinguish Native Title?
As noted above, many planning schemes and decisions were made before the commencement of the Racial Discrimination Act 1975 (Cth) and these schemes and decisions are valid. The capacity for valid schemes and decisions made before 31 October 1975 to extinguish native title must be considered. The practice for zoning in planning schemes in Queensland has been to divide uses of land into three categories in the Table of Zones -a category of permitted uses (or 'as of right uses') which can be undertaken without any need for the consent of the local authority 127 , a category of permissible uses for which the consent of the local authority must be obtained before undertaking and prohibited uses which are illegal in that zone. It should be noted that although the layout of more recent planning schemes varies from this model, the basic framework remains the same.
Where a native title right constitutes a use which is a permitted use, there is no inconsistency between the valid legislative action of the planning scheme and any native title. Where a native title right constitutes a permissible use or a prohibited use under the (1996) valid legislative action, a clear and plain intention to extinguish or impair that native title right or interest? Where there is such a clear and plain intention, any native title will be extinguished to the extent of the inconsistency between the operation of the legislation and the native title 128 . The question therefore becomes whether the requirement for town planning consent in relation to a permissible use before that use can be undertaken, or the prohibition on undertaking a prohibited use, represents a clear and plain intention to extinguish the native title right which is a permissible use or a prohibited use. The question demonstrates the important distinction between the 'mere regulation' of a native title right and the extinguishment of native title by inconsistent legislative or executive action. In Mabo [No. 2] , Brennan J stated that: [T]he respondent's argument confuses regulation with extinguishment. That the right is controlled in great detail by the regulations does not mean that the right is thereby extinguished. 132
They further stated:
There is nothing in the Fisheries Act or its detailed regulations that demonstrates a 12 QUTU Planning Control and Native Title clear and plain intention to extinguish the Indian aboriginal right to fish. The fact that express provision permitting the Indians to fish for food may have applied to all Indians and that for an extended period permits were discretionary and issued on an individual rather than a communal basis in no way shows a clear intention to extinguish. These permits were simply a manner of controlling the fisheries, not defining the underlying rights. 133 These statements are useful in assessing the impact of the Table of Zones where a native title right constitutes a permissible use or a prohibited use, particularly because they have been endorsed by the majority inMabo [No. 2] . The regulation of use rights by requiring an application to a local government for consideration of a proposed use on an individual basis, or the limited prohibition of certain uses of land, parallels the regulatory scheme in Rv Sparrow. In the same way, the fact that a native title right, or an aspect of a native title right, is a permissible use or prohibited use does not demonstrate a clear and plain intention to extinguish that native title right. In similar terms to those used by Dickson CJC and La Forest J, the permissible use and prohibited use entries in the Table of Zones is simply a manner of controlling use rights, not defining underlying rights.
Subdivision
Subdivisional control has not always been associated with planning control. The introduction of subdivisional control in Queensland predated planning control by many years. It is convenient to note here that in the majority of cases, subdivided land was alienated by the Crown in a form of tenure (whether leasehold or freehold) which would have extinguished any pre-existing native title (either as a valid act before the commencement of the Racial Discrimination Act 1975 (Cth) or as a Category A past act). In the event that subdivision took place over some form of tenure which did not extinguish native title 134 , it becomes necessary to examine the effect, if any, of subdivision on native title. This issue is easily disposed of as subdivision has no implications or effect upon the lawful use of land. The relationship between subdivision and the use of land was considered in Smith v Randwick Municipal Council 135 where, in considering the operation of the approval of an application for subdivision upon a subsequent application for the consent of the local authority to a use of the land, Sugerman J stated:
The Local Government Act does not attribute any particular effect to approval of a subdivision as regards the user to which the subdivided land may be put, or the buildings 1996) which may be erected upon it. The effects of the Local Government Act, on approval of a subdivision, are effects as to the way the owner may dispose of or deal with land. 136 Therefore, the subdivision of land over which native title survives has no impact upon native title rights or interests and is 'neutral as to the use to which the land may be put or the buildings which may be erected on it; the ultimate benefits of such approval relate to the ways the landowner may dispose of or deal in the land in its component titles' 137 . This is because it cannot be said that subdivision is in any way inconsistent with the continued existence of native title -it conveys no rights over or in relation to land that could impair or extinguish native title.
Conclusions
It is apparent that the operation of planning control legislation has had more than a limited effect on the enjoyment of native title rights and interests. It has been suggested that planning control legislation has operated, both before and after the commencement of the Racial Discrimination Act 1975 (Cth), to regulate the enjoyment of native title rights and interests.
There are significant procedural requirements which must be observed in respect of applications made for land where native title survives. In the future, local authorities and applicants must comply with the provisions of the Native Title Act 1993 (Cth) concerning future acts. Consequently, native title holders are entitled to be notified as if they were owners of freehold. Before a determination of native title in the National Native Title Tribunal or the Federal Court, there may be uncertainty concerning the existence of native title or the identity of native title holders and the substituted notice procedures under the Native Title Act 1993 (Cth) can be employed in these circumstances. The form of these notice procedures may involve considerable expense on the part of a person who has a duty to notify a native title holder. Risk assessment decisions may be required when considering whether to undertake the substituted notification process for notifying native title holders. Also, the consent of native title holders to planning applications over native title land must be obtained for s. 4.1 of the Local Government (Planning and Environment) Act 1990 (Qld). These procedural issues probably represent the most significant implications of the Native Title Act 1993 (Cth) for the day to day practices of local governments. Where the awareness of native title matters is not extensive, there is the risk of invalidity in dealing with planning applications where the procedural rights of native title holders have not been considered.
Presently, the scope for planning control over native title where native title exists is severely constrained by s. 2.21 of the Local Government (Planning and Environment) Act 1990 (Qld). The context in which that provision was enacted makes it clear that the exclusion of certain land from planning schemes was intended to facilitate the use of land by the Crown. For much of the land over which native title rights and interests survive to be subjected to planning control, s. 2.21 of the Local Government (Planning and Environment) Act 1990 (Qld) must be amended. Any such an amendment would be a permissible future act under s. 235(2)(b) of the Native Title Act 1993 (Cth) which relates to bringing native title into line with freehold title. Native title rights and interests are legal concepts which are not easily accommodated by the traditional planning concepts of use rights. However, to the extent that native title rights and interests do represent a use of land, they are capable of protection under s. 3.1 of the Local Government (Planning and Environment) Act 1990 (Qld) (and its predecessors) as existing lawful uses. This represents an important caveat upon the effect of planning schemes upon native title rights and interests. The nature and scope of protection of native title rights and interests as existing lawful uses is difficult to determine without knowledge of the content of particular native title rights and interests. Even where native title rights and interests do not qualify for protection as existing lawful uses, it is likely that planning control will not operate to extinguish native title but, rather, native title will be 'merely regulated'.
It is readily apparent that Mabo [No. 2] and the Native Title Act 1993 (Cth) represent a significant change to pre-existing notions of property law in this country. Although it may initially be assumed that native title rights and interests are subject to planning law as a law of general application, this is not necessarily the case. The historical assumptions made about the absolute ownership of land by the Crown are no longer applicable and there are important implications of this for planning control on native title land. Also, the procedural rights of native title holders, which initially arose under the Racial Discrimination Act 1975 (Cth) and are now enunciated in s. 23(6) of the Native Title Act 1993 (Cth), must be considered during all phases of the development process. Even when adequate consideration is given to these matters, the considerable uncertainty associated with the existence of native title and its location only adds uncertainty to the planning process. The risk of invalidity associated with failing to observe the notification and consent rights of native title holders is balanced against the considerable expense involved in undertaking the substituted notification process of the Native Title Act 1993 (Cth). The only viable means for dispelling the uncertainty within the planning system that arises from the existence of native title is the rapid and comprehensive resolution of native title claims.
